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Dealing Effectively With The Cost of Disruptive Passengers – are private 
prosecutions the answer? 

In June 2019, the issue of disruptive air passengers resurfaced, with 4 members of a stag party 
bound for Las Vegas receiving significant custodial sentences for conduct that resulted in an 
aircraft diverting to Winnipeg to seek police assistance. Disruptive passengers are hardly a 
new phenomenon. However, in recent years, the number of incidents of disruptive 
passengers, particularly involving alcohol, has increased considerably.  

The most recent figures extracted from 
the CAA’s Mandatory Occurrence 
database show that the number of 
reported incidents of passenger 
disruption on board UK registered aircraft 
is holding steady at just over 400 per year 
during the period 2016 -2018. This is a 
significant increase in the 186-annual 
average for the period 2012-2016. 

Irrespective of any statistical trends, for both airlines and passengers, the cost and 
consequential disruption that ensue from just one incident can be extensive. Depending on 
the aircraft and whether is it necessary to divert, the cost of dealing with such an incident can 
range from US$15,000 up to US$100,000. It is also the case that many instances of passenger 
disruption do not involve a diversion. Nevertheless, the fallout and impact on the airline can 
be just as costly.  

Undeniably alcohol is often a significant factor. Despite a collective effort by industry, through 
initiatives such as the One Too Many campaign and a voluntary code of conduct, the problem 
shows no signs of abating. Whilst a government consultation was launched in late 2018 on 
proposed changes to airports’ exemption under the Licensing Act 2003, there is no indication 
that 24-hour drinking at airports will cease any time soon.  

The slow progress of statutory change leaves airlines in the unfortunate position of having to 
deal with these costly and disruptive incidents. Although it is promising that prosecutions are 
being reported in the press with increasing frequency, they appear to be disproportionately 
low when compared to the number of reported occurrences. Even where the authorities are 
reluctant to or unable to pursue a case against a disruptive passenger, airlines do not 
necessarily need to abandon hope and write-off the costs of the diversion.  

Airlines have two options when choosing to pursue a disruptive passenger. A civil action for 
damages or a private prosecution. There are benefits and deficits to each and the most 
appropriate course of action will always be fact specific. However, where a civil action for 
damages looks unattractive due to a low likelihood of a recovery of damages or costs, 
particularly where the prospective defendant has no assets, then a private prosecution may 
prove an attractive alternative.  

Despite private prosecutions being subject to a higher evidential threshold than civil claims, a 
key benefit is the ability to recovery costs from central fund, essentially, underwriting the cost 
of the prosecution for the airline. Contrast this with a civil action, where it can be unclear 
whether a passenger will be able to meet any adverse costs order. However, the process of 
bringing the claim and capturing evidence can differ greatly from the civil procedure, to which 
airlines are much more accustomed.  
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The Prosecution of Offences Act 1985 preserves at section 6 
the right to privately prosecute. A private prosecutor may 
commence proceedings by laying an information before the 
magistrates’ court. This can be done in writing or orally. So, 
whilst there is no legal impediment to airlines conducting 
private prosecutions, there are some practical considerations.  

At the time that proceedings are initiated, the evidence must 
be able to meet the full code test. The full code test comprises 
two elements:  

i) is there sufficient evidence to provide a realistic 
prospect of conviction; and 

ii) is it in the public interest to prosecute?  

In order to ensure that there is sufficient admissible evidence, 
airlines will have to take a number of steps in the collection, 
preservation and presentation of evidence. There must also 
be a chain of custody for any physical evidence of crimes. 
Therefore, it is advisable that the person gathering and 
presenting this evidence should have at least a passing 
familiarity of criminal evidence norms. In addition to witness 
statements and exhibits, the airline ought to also prepare 
“victim statements” from those affected by the Defendant’s 
behaviour explaining the impact the behaviour had on them, 
something that would not otherwise feature in civil 
proceedings.  

The public interest element will usually be met when there is 
evidence of a criminal offence having taken place.  

Upon laying an information before a magistrate, the court will 
then issue a summons to the Defendant, which will include a 
date for a first appearance to enter a plea. After the first 
hearing, the prosecution will continue much like any other.  

If the Defendant is found guilty, the prosecution (airline) will 
be able to recover reasonable costs of the investigation and 
prosecution from central funds. If the Defendant is not guilty, 
he will be able to recover costs from central funds. This 
shielding from costs consequences ought to have some 
appeal to airlines, although, it should be noted that if the 
prosecution is deemed improper, a wasted costs order may 
be made against the prosecution (airline). This is a further 
reason for ensuring that the investigation and prosecution are 
properly conducted.  

The Air Law Firm has significant experience in assisting airlines 
with disruptive passenger incidents. Whether this is tracing 
culprits, assessing someone’s ability to pay, civil recovery of 
diversion costs, launching a private criminal prosecution or 
supporting staff giving evidence in CPS backed prosecutions. 
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You can now subscribe to our eNewsletter by visiting our website - 
www.theairlawfirm.com – and receive legal updates directly into your inbox. 
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