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TRICKY
Aircraft

acquisition
finance is a

complex and
multifaceted

business.

A ircraft sales, purchases and
finance inevitably involve a wide
variety of competing cultures,

jurisdictions, personalities and laws.
An aircraft that is registered in the US
can be owned by a Dubai national
through a citizen Trust in Delaware.
He may sell to a Chinese buyer
through a BVI entity who wishes to
register the aircraft in Europe and
offer the aircraft for commercial char-
ter when he is not using the aircraft
himself. The pre-purchase inspection
may well be carried out in Basel
(which is both Swiss and French
depending on where you stand air-
side) with the aircraft then being
flown to the UK to allow the
(German/Swiss/US) Bank register
an English law mortgage. The curren-
cy of the transaction is in USD, the
escrow agent in the US, the broker
Austrian and the operator based in
Malta. Each party is assessed for
application of any US, EU, UN or
other applicable sanctions or embar-
goes. The insurers put a policy in
place which restricts landing and
overflight in certain countries, the
breach of which will invalidate the
policy. The whole transaction is then
assessed for tax application including
into which jurisdiction should the air-

craft be imported, whether on a tem-
porary basis for maintenance or on a
long-term basis for use and operation. 

The apparently improbable scenario
summarized above is in fact a very
real challenge on every aircraft sale
and finance in the Business Aviation
world. The flexibility of transacting on
a world stage allows buyers and sell-
ers to access an international market
not only to source or sell their aircraft
but also to finance the aircraft.
Unfortunately, the legal, regulatory
and tax laws do not always correlate,
and it is essential for all parties to hire
a team of genuine experts who have
current experience of all the factors
affecting the transaction. It is only
when this team works together to
resolve the various issues that the
deal can conclude.

Boilerplate Clauses
All contracts contain what are collo-

quially known by lawyers as “boiler-
plate clauses”. These are the clauses
that are required to make a contract
valid and/or are generally accepted
as being necessary for the proper pro-
tection of all parties. Such clauses
include those surrounding the inten-
tion to create legal relations, offer,
acceptance and whether considera-

tion passed from one party to another.
Over time, it has been generally
accepted in the legal profession that a
contract should include what have
become reasonably standard clauses
dealing with matters such as force
majeure (matters impacting the trans-
action which are outside the reason-
able control of both parties such as
war, strikes, acts of God etc), the abil-
ity of a party to assign the contract to
another, notice provisions, etc.

All these clauses have the potential
to impact greatly on the parties’ rela-
tionship with each other. One of the
most important is the choice of law or
governing law clause. This enables
the parties to identify the substantive
law that will be applied when deter-
mining and interpreting the rights
and obligations of the parties and any
disputes that may arise and can be
expanded by a “jurisdiction clause” to
indicate how disputes are to be
resolved, for example through the
courts or arbitration. 

If there is no effective jurisdiction
clause, the correct forum for the set-
tlement of disputes will be deter-
mined by the rules of private interna-
tional law or, within Europe, by the
rules set out in various EU instru-
ments. Generally (but not necessari-
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COMPLEXITY
Agreements
with foreign
buyers can

raise specific
problems.

ly), the country whose governing law
is chosen will be the same as the
country whose courts are chosen to
have jurisdiction over disputes, so
that the courts will not need to decide
issues arising under a legal system
with which they are unfamiliar.
However, there may be situations
where parties agree on a governing
law which is not that of the chosen
jurisdiction. 

To avoid a potentially lengthy and
expensive dispute over the applica-
tion of the rules of the applicable
instruments and to reduce any uncer-
tainty, parties should ensure to
include a jurisdiction clause in their
agreements and to expressly state
whether the jurisdiction of the chosen
court is exclusive or non-exclusive.

Which Governing Law
Should I Choose?

First and foremost, don’t be sloppy.
You do not have to accept the choice
of law of another party and you cer-
tainly don’t have to accept the choice
of law of an intermediary such as a
broker using his standard letter of
intent. Be aware of obvious errors. 

For example, there is no such thing
as “US law”. The US Legal System is
a complex organization of Federal

and State governmental divisions.
The US Constitution is the highest
law of the land. The United States
Code is the official compilation and
codification of general and permanent
federal statutory law. Federal law and
treaties, so long as they are in accor-
dance with the Constitution, pre-empt
conflicting state and territorial laws in
the 50 U.S. states and in the territo-
ries. 

Equally, there is no such thing as
the laws of Great Britain or the
United Kingdom. The United
Kingdom of Great Britain and
Northern Ireland has three separate
and distinct legal systems (for now at
least, Brexit depending!): (i)
Scotland; (ii) England and Wales; and
(iii) Northern Ireland. The Scottish
courts and the Scottish legal profes-
sion operate separately from the
courts of England. The only exception
to this is that decisions of the Court of
Session, the highest court in
Scotland, are subject to appeal to the
Supreme Court of the United
Kingdom in London. No reference
should ever be made to the UK or
Great Britain. If parties want their dis-
pute to be heard in London, the con-
tract should refer to the “courts of
England and Wales” and to the “laws
of England and Wales”.

The issues to be considered when
deciding which law or jurisdiction
should govern a contract are the fol-
lowing:
❍❍  Relevance to the transaction – if a
transaction is European and has no
nexus to the US it makes no sense to
expose the parties to the jurisdiction
of the US.
❍❍  Reliability – the English legal sys-
tem is world renowned as being fair,
impartial and reliable. English com-
mon law has given great deference to
freedom of contract and party autono-
my, in contrast with most civil law-
based legal systems, which apply
more stringent rules derived from
codified statutes.
❍❍  Exposure and risk – consider the
additional implications of choosing
one legal system over another.
Always obtain legal advice or a legal
opinion if you are not familiar with
the legal system. For example, in the
US under the concept of negligent
entrustment, it is possible for an air-
craft lessor to be held responsible for
the negligent actions of an operator. 

❍❍  Practicality and convenience: the
availability and costs of legal repre-
sentation; location of the parties and
witnesses. London is home to a large
body of world class, international law
firms that offer multi-jurisdictional
legal advice to international clients at
pre-contract stage, in the negotiation
and preparation of contractual docu-
mentation and in resolving disputes.
❍❍  Quality and language of the courts.
❍❍  Procedural issues: disclosure and
recovery of costs.
❍❍  Speed and cost of the litigation
process. English courts deter weak or
speculative claims through the rules
of ‘loser pays’ and ‘pay as you go’ and
an absence of jury trials and punitive
damages.
❍❍  The need for effective enforcement
of any judgment or award. An English
judgment can be easily enforced with-
in the European Union by virtue of
the Brussels 1 Regulation and the
European Enforcement Order.
Outside the EU, the UK is party to
many reciprocal arrangements allow-
ing for mutual recognition and
enforcement. 
❍❍  Interim Injunctions and remedies:
English courts can grant a range of
interim injunctions including: • asset
freezing injunctions (including on a
worldwide basis) • search and
seizure orders (to obtain and pre-
serve evidence) • prohibitory injunc-
tions (preventing a party taking
action) • mandatory injunctions (forc-
ing a party to take action). In urgent
cases, an order can be obtained very
quickly and, in appropriate cases,
without initial notice to the other
party.

English Law
and the Courts of England

In the words of Rt Hon Jack Straw
“Our courts, particularly those in
London, play host to many parties from
overseas: at the specialized
Commercial Court, a staggering 80%
of cases involve a foreign claimant or
defendant…people come here because
they want to conduct their business in a
country that offers a flexible and
dependable legal system. In ever more
complex, sophisticated and inter-relat-
ed markets, English commercial law
provides predictability of outcome,
legal certainty and fairness. It is clear
and is built upon well-founded princi-
ples, such as the ability to require exact
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about Brexit's

effect on the UK
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European
aviation sector.

performance and the absence of any
general duty of good faith. People also
come here because they know they will
find first class, highly specialized
lawyers, arbitrators and mediators and
they recognize that a decision from an
English court carries a guarantee of
judicial excellence and integrity.”

English law has developed from a
combination of statute and case law in
which publicly decided cases form
part of a body of law, known as the
common law. Parties can predict
whether a proposed course of action
is likely to be lawful or unlawful. It is
based on the principle of freedom of
contract which is more flexible than
many civil law systems, which rely on
a more rigid and prescriptive civil
code. A contract is generally accepted
to be valid unless it is for an illegal
purpose or is otherwise contrary to
public policy. The key principle of
‘freedom of contract’, where parties
are bound by the terms of their agree-
ment, is attractive to commercial par-
ties. Disputes are determined accord-
ing to the letter of the contract and it
is very rare that the Courts will
impute or imply factors into a busi-
ness relationship which are not gov-
erned by the four corners of the con-
tract.

What Difference does the
Cape Town Convention Make? 

The Cape Town Convention war-
rants an article in itself (in fact war-
rants many articles by itself). Suffice
to say, the intention behind the Cape
Town Convention was to establish an
international forum for the creation,
enforcement, registration and priority
of security interests in aircraft and
engines, known as “international
interests”. 

If the Convention applies, the par-
ties to a transaction can agree to reg-
ister the transaction with Aviareto in
Ireland in effect create a public decla-
ration of security or contractual inter-
est. The obvious benefit on reposses-
sion is that a quick search at Aviareto
will show a repossessing party
whether there is likely to be any con-
test to the repossession or whether
there are competing interests. The
Convention sets out basic default
remedies available for holders of an
international interest. The default
remedies are optional and
Contracting States may declare which
remedies will apply in its jurisdiction.
In each case therefore, enquiries
should be made as to the effect of reg-
istration in the context of the applica-
ble Contracting State. 

In general, for a chargee of an air-
craft (i.e. typically the lender or mort-
gagee who has taken a charge over
the aircraft), the available default
remedies are:
❍❍  to take possession or control of the
aircraft
❍❍  to sell or grant a lease of the air-
craft, or
❍❍  to collect or receive income or
profits from the use of the aircraft.

In addition, the creditor may pro-
cure de-registration and export of the
aircraft if an irrevocable de-registra-
tion and export request authorization
(IDERA) is issued substantially in the
form attached to the Protocol and is
submitted to the Registry. If the Cape
Town Convention applies to a con-
tract, both parties should take steps
to understand the application of the
Convention and as to how it will
impact on choice of law.

Conclusion
Appropriate care and attention

needs to be given to the choice of law
and choice of jurisdiction to avoid
lengthy confusing disputes involving
conflicting legal systems. At the
height of its power, the British
Empire had widespread global reach
that extended across Australia, New
Zealand, India, the Far East, the
Caribbean and large parts of Africa
and Canada, as well as many other
Commonwealth nations. The legal
systems of many of these countries
have been derived from or maintain a
strong link to English common law
principles. The decisions of the

English courts continue to be highly
regarded internationally as reliable,
measured and fair. Consequently,
English law often becomes a natural
choice for parties to international
commercial contracts.

It is highly unlikely that Brexit will
have an adverse impact on the laws of
England being a popular choice of
governing law in aviation transac-
tions. If enforceability of a judgment
throughout the EU is a significant fac-
tor in the choice of jurisdiction,
England leaving the EU may have an
impact, but this is no different to the
current position with NY law. If it’s
not, nothing changes. If enforceabili-
ty of a judgment throughout the EU is
important, there are various respons-
es available, including the bold one of
giving the English courts exclusive
jurisdiction. Far more important is to
ensure you are dealing with a tried
and tested, reliable, consistent and
fair system of dispute resolution.
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