
Aofie O’ Sullivan, Partner with
Gates and Partners looks at the
legal implications of ownership
of a private or corporate jet.

T he demand for flexible and fast
business transport around the
world is constantly growing.

Businesses have a desire to move key
personnel in a cost-efficient, highly
flexible and safe manner. In addition,
there is an increased recognition of
the value of executive time and the
motivational aspects of convenient
business travel within Europe.

There are a variety of ways in which
interests in an aircraft can be acquired
– direct ownership by an individual,
joint ownership, ownership through a
company (onshore or offshore), char-
tering, fractional ownership etc - the
list is long and each option carries its
own merits and drawbacks.

This article does not look at the ben-
efits of buying, leasing or taking a
share in an aircraft but instead sets out

the legal implications of outright own-
ership as opposed to buying either
time (e.g. jetcards/chartering) or a
shared interest in aircraft (eg fraction-
al ownership).

Some Common
Ownership Structures

The simplest ownership structure
will tend to be an acquisition of an air-
craft by an owner (private or corpo-
rate) for his or her exclusive personal
or business use. For example, some
companies will buy an aircraft for use
by its senior employees and manage-
ment. In each case, the owner will
need to carry all the costs (including
of course the large capital outlay) and
will need to hire its own crew and will
be subject to regulation by the rele-
vant aviation authority. For a number
of reasons, many owners choose to
create a specially formed legal entity
to hold the asset – whether for tax rea-
sons or corporate structures or in
some cases to gain access to an air-
craft register.
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TAKING THE PLUNGE

DECISION
There are a

variety of ways
in which an

aircraft can be
acquired.
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❍ Outright Ownership
It is extremely rare and certainly

ill advised in most cases for an
individual or a company to own an
aircraft in its own name without at
least some attempt to ring fence
liability and protect other assets of
that individual or company.
Ownership of an aircraft carries
with it inherent risks associated
with both ownership and opera-
tion. An asset with inherent risks
should be separated from other
assets in order to protect them.
Generally, the liability incurred in a
total loss of an aircraft results from
operations of the operator, not the
owner. It is therefore important
that the operation of each of the
owner and the operator is distinct-
ly separated, so that the negli-
gence of one is not imputed to the
other. The same theory applies to
aircraft owned and flown by pilots.
Negligence of a pilot will attach to
him personally regardless of his
employer/employee relationship. It
is therefore important that he pro-
tect his personal assets by isolat-
ing his aircraft ownership from the
balance of his assets. In this way
and in the event of an accident

should be protected from the
hands of creditors and claims.

❍ The Limited
Liability Company
The corporate concept of incor-

porating a limited liability company
(or special purpose vehicle) is
common in aircraft ownership.
Reasons for doing so are varied –
in some cases to keep the name
of the beneficial owner confidential
but in many cases it is intended to
use such legal structures as a way
of ring-fencing any liability attach-
ing to that aircraft. The idea is that
if the aircraft is involved in an acci-
dent, the owner of the company is
the limited liability company and
liability stops at the company (usu-
ally only capitalized to a paltry few
pounds). The ultimate or beneficial
owner (in this case the sharehold-
er), is protected from claims.

caused by the owners own negli-
gence as a pilot, other assets
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Aircraft Finance and its
Implications on Ownership

Aircraft finance in the business and
private jet world remains relatively
straightforward. On an international
basis there tends to be two options –
straight loan finance or leasing. The
security granted to the bank tends to
be similar in both cases but the legal
effect of the two structures is entirely
different and indeed varies from case
to case. In the context of straight loan
finance, the bank finances the pur-
chase of the aircraft by way of a loan
facility – the money is granted to the
buyer and the buyer uses the money
to buy an aircraft. The buyer becomes
the full legal owner of the aircraft and
the bank is granted security in the
form of an aircraft mortgage and other

arrangements. If the buyer defaults on
payments, the bank will move in to
enforce its security. The bank will not
have an immediate right to own the
aircraft and will usually have to apply
to the courts for an order allowing it to
repossess the aircraft and to sell the
aircraft to recoup any costs or lessees.

In a leasing arrangement however, it
is the bank that buys the aircraft
directly from the seller. The bank then
leases the aircraft to the buyer. The
buyer never becomes the legal owner
of the aircraft but is instead a lessee
with a right to possession of the air-
craft. Security is still granted to the
bank but in this situation the bank
enforces its security by way of recov-
ery of possession of the aircraft under
the lease and security.

The most common lease is the oper-
ating lease, in which the lessor retains
title to the aircraft, but gives posses-
sion of the aircraft to the lessee.
Leasing can be as costly as full own-
ership, both in terms of operating
expenses and commitments of time
and energy to manage the aircraft. A
lessee generally must arrange for,
and pay for, all fuel, maintenance,
hangar, pilot employment, and insur-
ance to the same extent as an owner.
Of course, lessees may avail them-
selves of the services of an aircraft
management company to the same
extent as an owner.  The major risks
of owning the aircraft – such as legal
liability and risk of loss from damage
or theft – are also just as applicable to
a lessee.

As with all good theories however,
there is usually an exception and in
many cases, many corporate own-
ers are not aware that this shield of
limited liability protection can be
pierced. Such structures do not for
example protect the ultimate owner
from operational liability or mandato-
ry compliance with aviation regula-
tion. For example, large corporates
who buy one or more aircraft to ferry
its personnel will in many cases
decide to form a flight department
subsidiary for the sole purpose of
owning and operating the aircraft on
behalf of the parent corporation.
Unless the aircraft is flown well with-
in the confines of private use (or
non-public transport), the fl ight
department subsidiary may be
deemed to be in the business of
providing on-demand charter air
transportation, and may be required
to possess an air operators certifi-
cate. The fact that the sole “charter
customer” of the flight department
subsidiary is its own parent corpora-
tion is not necessarily relevant. In
general, the operation of the aircraft
must be within the scope of, and
incidental to, the business of the
company (other than transportation
by air). This essentially means that
the aircraft must support some other
business of the company. It is the
de facto use of the aircraft that is
examined.

The aviation authority will want to
know who is responsible for operat-
ing the aircraft and will hold that per-
son to order to ensure compliance

with regulation, particularly if the air-
craft is being used for business or
commercial use and stretches into
the realm of public transport, attach-
ing heightened regulation. Limited
liability structures in this case will
not protect the owner from investi-
gation by the regulatory authorities.

❍ The Trust
Another common structure in air-

craft ownership is a trust. A trust is
qui te s imply an agreement
between one person (the settlor)
who gives to another person (the
Trustee) an asset, in this case an
aircraft, to hold on certain terms.
In the case of an Owner Trust the
aircraft is typically held solely for
one beneficiary who is the settlor.
The structure is typically used by
non-US citizens wishing to register
aircraft on the N Register. All air-
craft on the N Register must be
owned by US citizens. A US trust
with a European ultimate owner
will comply with the requirements.
A little known fact however is that
the US Trustee has all the rights
and powers of an owner and can
sell or mortgage the aircraft sub-
ject always to the terms of the
Trust  agreement between the
Settlor and Trustee. It is a require-
ment  of  the Federal  Aviat ion
Regulations that the power of the
trustee cannot be “fettered” by the
beneficiary. It is very important
that any owners wishing to use
this structure are very aware of the
consent of the trust document and

understand clearly what they are
agreeing to. It is also possible to
arrange fidelity insurance cover
which will protect the beneficial
owner in the event  that  the
Trustee commits a breach of trust
and sells or mortgages the aircraft
without permission.

❍ Group Ownership
In cases where there are three or

more individual owners of an aircraft
it is recommended that one of the
owners, or at the most two, be nomi-
nated as trustees of group (or any
other name that the group may
have) on the application to enter the
aircraft on the UK Register or to
record a change of ownership. In
this way any member may leave or
join the group without the need to
re-register the aircraft on every
occasion and thus incurring a fee.
The aircraft must, however, be re-
registered if the trustee leaves the
group. Two issues arise here – the
first being, who is the trustee and
what powers has he been granted?
Can he sell the aircraft without the
remaining owners consent? This is
worth checking. Secondly, the cost
sharing involved in the operation of
group owned aircraft may mean
that, inadvertently, the aircraft is fly-
ing for public transport on a private
category certificate of airworthiness
or the EASA equivalent of a private
category certificate of airworthiness.
This is in direct breach of EU regula-
tion and may expose the trustee to
investigation and possibly sanction.
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A dry lease or an operating lease in
the context of private jets is typically
one in which the owner of an aircraft
leases the aircraft to a professional
operator who assumes full responsibili-
ty and control of the aircraft. In corpo-
rate structures for example a parent or
SPV acquires the aircraft and leases to
third party operator. In order to carry
passengers, cargo or mail for payment,
an operator of an aircraft must carry an
operating license. For instance, in
order to qualify for an operating license
in the UK, an operator must meet a
number of requirements, including
those in respect of its safety and insur-
ance arrangements and its nationality
of control; for operators of larger air-
craft with 20 or more seats, there are
also financial criteria to be met.

Taxation
Anyone thinking of buying an aircraft

should get comprehensive advice on
the taxation implications of the pro-
posed structure and acquisition of the
aircraft. Getting it wrong can be
extremely expensive and very hard to
unravel. In January of this year for
instance, the United Kingdom finally
(after much pressure from its EU
member states) banished the ability
for importers of aircraft to import an
aircraft into Europe at a zero per cent
rate. This means that all aircraft oper-
ated in Europe (and carrying
European passengers) are potentially
liable to Value Added Tax (or VAT).
The VAT charge is a charge imposed
on the owner of the aircraft at the time
of the import but if not paid or
accounted for, it will remain a liability
attaching on the aircraft. Every mem-
ber state in the EU has the power to
ground an aircraft that has not been
declared for VAT and may impose
VAT on the owner.

Insurance
On 30th April 2005, EC Regulation

EC 785/2004 on insurance require-
ments for air carriers and aircraft oper-
ators came into force. The Regulation
was subsequently amended on 6th
April 2010. The Regulation, as amend-
ed, specifies the minimum levels of
insurance required by aircraft opera-
tors and air carriers in respect of third
party cover, passenger cover and
cover for risks of war and terrorism.

It is the aircraft operator’s responsi-
bility to ensure that insurance cover,
in accordance with the regulations,
exists for each flight. The regulation
defines aircraft operator as follows:
‘aircraft operator’ means the person or
entity, not being an air carrier, who
has continual effective disposal of the
use or operation of the aircraft; the
natural or legal person in whose name
the aircraft is registered shall be pre-
sumed to be the operator, unless that
person can prove that another person
is the operator.

Proof of Aircraft Ownership
A purchase of an aircraft is not com-

plete without proper and effective
transfer of title. Transfer is typically
done by way of an aircraft bill of sale.
The bill of sale will record the title
transfer for registration purposes (but
will not reveal the entire terms of the
commercial transaction). The buyer’s
lawyer should check that the seller
has proper title to sell the aircraft –
many jurisdictions will enable title
searches but in most cases the buyer
will need to rely on the seller to pro-
duce evidence of title by way of bills of
sale. The seller should be asked to
produce evidence of title by way of a
chain of bills of sale, in many cases
back to birth.

Searches should be carried out on
the aircraft at the registry where the
aircraft is currently registered. If the
registry has a mortgage registry
attached, searches should be carried
out to ascertain whether or not a
charge attaches to the aircraft. Not all
registries have mortgage registries
and in many cases the buyer will have
to rely on the seller’s assurances as to
whether or not any charges or encum-
brances exist on the title.

The Cape town Convention on
International Interests in Mobile
Equipment and the Protocol on
Matters Specific to Aircraft Equipment
(2001) (the “Capetown Convention”)
provided for the establishment of an
international registry (Aviareto in
Ireland) for the registration of interna-
tional interests in aircraft. The treaty’s
Protocol applies to aircraft which can
carry at least 8 people or 2750 kilo-
grams of cargo, aircraft engines with
thrust exceeding 1750 pounds or 550
horsepower, and helicopters carrying
5 or more passengers.

The registration of an international
interest in the registry is intended to
give public notice to all third parties of
the existence of a charge and to give
priority to that registered charge over
any charge subsequently registered.

Corporate Governance – Directors’
Duties and Responsibilities

The common law imposes on all direc-
tors’ fiduciary duties and a duty of care
and skill. Statutes and regulations create
additional offences and many of them
impose strict liability. These duties are
owed to the company. The common law
fiduciary duty of the directors towards
the company is a duty to act honestly
and in good faith in the best interests of
the company, and to use the powers
granted to them for the purposes for
which they were conferred. (The extent
to which the directors are authorised to
manage the company’s affairs will be set
out in the company’s articles of associa-
tion.) The fiduciary duty includes a duty
to take proper care of the assets of the
company; not to make a personal profit
(unless permitted in the articles or
approved or ratified by the company); to
avoid conflicts with the company and
not to compete with the company.

CORRECT
The purchase of
an aircraft is not

complete without
proper and

effective transfer
of title.

T H E  D O C K E T
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Statutory duties of directors are con-
tained in the Companies Acts and in
other legislation. They include admin-
istrative duties (mainly found in the
Companies Acts) such as the duty to
keep the statutory books up to date
and the duty to file annual returns.
The liability for breach of these
duties usually attaches to the compa-
ny and to all defaulting officers of the
company. Other legislation that
imposes criminal and civil liability on
directors includes the Insolvency Act
1986 (for example where a director
continues to trade when he knew or
ought to have known that there was
no reasonable prospect of the compa-
ny avoiding insolvent liquidation or if
he knowingly continues to carry on
business with the intention of
defrauding creditors in the knowl-
edge that there was no reasonable
prospect of the creditors being paid
by the company); health and safety
regulations and environmental legis-
lation (if it is shown that the director
contributed to a breach through con-
sent, connivance or neglect); the
Company Directors Disqualification
Act 1986 (if a director acts while dis-
qualified); as well as competition and
securities law.

The Corporate Manslaughter and
Corporate Homicide Act 2007 (2007
Act) received Royal Assent in the UK
on 26 July 2007, over ten years after
the Law Commission proposed a new
“corporate killing” law to close what
was previously regarded as a legal
loophole which allowed larger organi-
sations to escape liability for
manslaughter in consequence of death
caused by serious industrial negli-
gence. Justice Minister Maria Eagle
said that until now it has been “virtual-
ly impossible to prosecute large com-
panies for management failures lead-
ing to deaths”.

The new legislation, which came
into force on 6 April 2008, is intend-
ed to make it easier for the authori-
ties to successfully prosecute larger
organisations where a corporate
management  fa i l ing has led to
death, by introducing a new test;
that of a substantial senior manage-
ment contribution to the company’s
breach of duty. The new law is pri-
marily aimed at larger businesses,
and the government  has said i t
expects to bring around ten prose-
cutions each year.

Criminalisation of
Aircraft Accidents

All owners and operators of aircraft
should ensure businesses need to have
systems of reporting and response in
place to defend themselves against
both civil and criminal liability.

Recent examples of prosecutions
include the action against representa-
tives of Dassault in Greece following
the turbulence incident in 1999 involv-
ing the Falcon aircraft which killed the
Greek Minister in charge of European
Affairs, the prosecution of a Continental
engineer in France in relation to the
Concorde accident in 2000 and the
simultaneous prosecutions in Greece
and Cyprus of various directors and
officers of Helios following a pressuri-
sation incident involving the 737 which
led to the aircraft crashing near Athens
in 2005.

There is an increasing trend to crimi-
nalise aircraft accidents within the EU.
A balance needs to be drawn between
the promotion of aviation safety and the
prosecution of those with a connection
to an accident particularly where the
information used in support of the pros-
ecution comes either from confidential
reporting or the air accident investiga-
tion and information gathered by inves-
tigators in the course of the official
investigation. The whole point of safety
management systems and reporting is
to encourage operators to put practices
in place to avoid accidents – learning
from mistakes and spotting and cor-
recting errors as they arise. The use of
these reports in subsequent prosecu-
tions of those who have made them
clearly inhibits the future of voluntary
reporting in the industry.

Indeed, serious aviation accidents are
investigated in accordance with Annex
13 of the Chicago Convention 1944
which specifically prohibits the use of
the report for fault finding and which
also emphasises that the sole purpose
of the report is the avoidance of future
accidents and the promotion of air safe-
ty. Notwithstanding these very clear
provisions, accident reports are routine-
ly used in civil law countries as the
basis for prosecution of individuals in
criminal cases. Despite the fact that the
investigations are undertaken by quasi-
public authorities with no criminal
investigative experience, the conclu-
sions in accident reports can be very
persuasive so far as the criminal courts

of many civil law countries are con-
cerned. By using the accident reports
in this way, the very basis of producing
the report in the interests of preventing
future accidents is compromised.
Important lobbying work in this area
must continue for the protection of
safety for everyone.

There are various pre-accident protec-
tion measures that any aircraft owner
or operator should consider which
include a wholescale review of their air-
craft hull and liability insurance, the
purchase of a TLO (Total Loss Only)
provision that would provide for some
funds in the event of the total loss of an
aircraft, and directors and officers liabil-
ity insurance which more often than
not is overlooked. In addition a robust
emergency response plan should be in
place in order for appropriate training
to be given to the individuals expected
to participate in the event of an emer-
gency involving multiple loss of life.
The plan should also make provisions
so that an appropriate PR response can
be given to the media.

Conclusion
Own or share a jet…dry lease, wet

lease…go for a fractional share…use an
aviation management company: differ-
ent structures appeal to different buy-
ers. The best advice is to get early
advice. Equip yourself with a team who
has experience in aviation and can
direct you in the right way. Initial out-
lay on getting the right structure and
procedures in place will go a long way
to prevent you having to unravel an
unworkable structure and incur unnec-
essary associated costs. The purchase
of an aircraft in an international forum
is not without its complications and it is
important to have the right team on
board from the outset.

Aoife O’Sullivan is a partner in the
Aircraft Finance Department at Gates
and Partners, London. Gates and
Partners is an aviation specialist law
firm with offices in London, Singapore,
Paris and Brussels. The firm was
recently voted one of the top ten law
firms in the world by Air Finance
Journal 2010 and was granted a
Finance Monthly Global Award for
Achievement 2010 as Aerospace Law
Firm of the Year – UK. Contact
aosullivan@gatesandpartners.com
T: 0844 692 4966 M: 07709 432 350

✈

72-75 Docket.qxp  3/02/2011  13:45  Page 75


